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Court of Appeals of the District of Columbia. 


No. 4232. 

Josiah C. Cobb, Appellant, 
vs. 

Jerome Chase. 


1 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Admn. No. 21260, Doc. 50. 

In the Matter of the Estate of Laura A. Bradley, Deceased. 

Petition. 

The Petition of Jerome Chase respectfully represents: 

I. That he is a citizen of the United States and a resident of the 
City of Washington, District of Columbia; 

II. That heretofore, to wit, on November 14, 1914, Laura A. 
Bradley, late a citizen of the United States, domiciled and residing 
in said City of Washington, District of Columbia, departed this life 
in said City and District; 

III. That said Laura A. Bradley, who was a widow at the time 
of her death, left surviving her, as her sole heir at law and next of 
kin, a nephew, Josiah Cobb, of said City of Washington, District 
of Columbia, who is of full age, he being a son of Emma L. Cobb, 
a deceased sister of said Laura A. Bradley; 

IV. That said Laura A. Bradley died seized of no real estate, but 
at the time of her death was possessed of certain personal property, 
consisting of jewelry and money payable to her estate by the 
Teachers’ Annuity, all of said personal property being of the total 
estimated value of about Three hundred Dollars ($300); 

V. That said Laura A. Bradley left no debts, other than her 
funeral expenses and those incident to her last illness, which in all 
will probably not exceed the sum of Five Hundred Dollars ($500); 

VI. That said Laura A. Bradley left a last Will and Testa- 

2 ment dated October 7, 1911, which is herewith presented for 
probate and record, and which Will and Testament appoints 

your petitioner, said Jerome Chase, Executor, and requests that no 
bond or other security be required of him as such Executor; 

1—4282a 
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Wherefore, the premises considered, your petitioner prays: 

1. That said last Will and Testament of said Laura A. Bradley, 
deceased, may be admitted to probate and record, and that letters 
testamentary upon the estate of said deceased may be granted unto 
said petitioner, Jerome Chase; 

2. That he may have such citations and orders of publication as 
may be necessary in the premises; 

3. And for such other and further relief as the nature of the case 
may require. 

JEROME CHASE. 

FRANK STETSON, 

Attorney for Petitioner. 

3 District of Columbia, To wit: 

I do solemnly swear that I have read the foregoing Petition by 
me subscribed and know the contents thereof; that the facts therein 
stated of my personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 

JEROME CHASE. 

Subscribed and sworn to before me this 23d day of November, 
A. D. 1914. 

[notarial seal.] CHAS. C. LAMBORN, 

Notary Public, D. C. 

(Endorsement: Petition for admission of Will to probate and 
record and the issuance of letters testamentary.) Filed Nov. 24, 
1914. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court. 

4 Waiver of Citation. 

The undersigned, nephew, sole heir at law and next of kin, of 
said Laura A. Bradley, deceased, being acquainted with the con¬ 
tents of the Petition of Jerome Chase, filed herein, hereby waives 
citation or publication of advertisement so far as he is concerned, 
and consents that the Court may act upon said Petition without 
further notice to him. 

JOSIAH COBB, 

November 21, 1914. 

W i fn pea • 

' FRANK STETSON. 

(Endorsement: Waiver of Citation. Filed Nov. 24, 1914. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

5 The Last Will and Testament of Laura A. Bradley. 

I Laura A. Bradley, of the City of Washington in the District of 
Columbia, do hereby revoke and annul every will and every testa- 
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ment bv me heretofore made and do hereby make and declare as and 
for my last will and testament the following, that is to say: 

1. To my nephew, Josiah Cobb, son of my sister Emma L. Cobb, 
I give and bequeath the sum of One hundred dollars ($100) 

2. To Dr. Jerome Chase, of said City of Washington, I give and 
bequ-ath my finger ring, now worn by me and in which are set 
two diamonds. 

3. To Miss Minnie A. Bailey of said City of Washington I give 
and bequeath all my other jewelry and all my household goods, 
furniture and equipment, including also books, pictures, and all other 
chattels at my residence at the De Soto in said City of Washington. 

4. To the said Dr. Jerome Chase I give and bequeath and devise 
all the residue of my estate at the time of my death of every kind 
and wheresoever situate, and I appoint him executor hereof and 
request that no bond or other security be required of him as such 
Executor. 


In Testimony Whereof I have hereunto set my hand this seventh 
day of October A. D. 1911. 

LAURA A. BRADLEY. 


We, the undersigned, do hereby certify that in our presence Laura 
A. Bradley signed the foregoing instrument of writing bearing 
this date, the 7th day of October, A. D. 1911, and declared 
6 the same to be her last will and testament and we at her re¬ 
quest and in her presence and in the presence of each other 
do hereunto subscribe our names as attesting witnesses the day and 
year last aforesaid. 

Mrs. C. A. GALBRAITH. 

C. A. GALBRAITH. 

LORENZO A. BAILEY. 


(Endorsement: Will of Laura A. Bradley. Filed Nov. 17, 1914. 
James Tanner, Register of Wills, D. C., Clerk of the Probate Court. 
Admitted to probate Dec. 3, 1914.) 

7 Order. 

Upon consideration of the Petition of Jerome Chase, and it appear¬ 
ing to the Court that Josiah Cobb, nephew and sole heir at law and 
next of kin of said Laura A. Bradley, deceased, has filed herein his 
Waiver of Citation, and that the last Will and Testament of said 
Laura A. Bradley, deceased, dated October 7, 1911, has been duly 
filed, and the execution thereof proved by the oaths of the three 
subscribing witnesses thereto, and no objection having been signified 
to the Court ; it is this third day of December, A. D. 1914, by this 
Court and the authority thereof, adjudged, ordered and decreed that 
said last Will and Testament be, and the same is hereby admitted 
to probate and record, and that letters testamentary upon the estate 
of said Laura A. Bradley be, and the same are hereby granted unto 
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said Jerome Chase, the Executor appointed in and by said last Will 
and Testament, upon the giving of bond by him in the penalty of 
Five hundred dollars ($500), conditioned for the faithkil discharge of 
his trust. 

By the Court: 

WALTER I. McCOY, 

Chief Justice. 

(Endorsement: Order admitting Will to probate and record and 
granting letters testamentary. Filed Dec. 3, 1914. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

8 This petitioner, Josiah C. Cobb, states to the Court as follows: 

1. This petitioner, who filed this petition in his own right, 

and Jerome Chase, who is herein sued in his own right and also as 
the Executor hereinafter mentioned, are citizens of the United States 
and residents of the District of Columbia. 

2. This petitioner is the nephew of Laura A. Bradley, late of said 
District, deceased, and is and was at the time of her death on the 
14th day of November, 1914, her sole heir at law and next of kin. 

3. On or about the 21st day of November, 1914, the said Chase, 
by his attorney, informed this petitioner that the said Chase was the 
executor named in a certain paper writing dated October 7, 1911, 
which had been executed by the said Laura A. Bradley and which he, 
Chase, was then, by petition, about to offer for probate and record in 
this Court as and for her last will and testament, and the said Chase 
then, by his said attorney, thereupon requested this petitioner to 
waive process on said offer and to consent thereto and to sign and 
permit to be filed in this Court a certain other paper writing called a 
waiver, dated November 21, 1914, which had been prepared by or 
under the direction of said Chase, and the said Chase by his said 

attorney, with intent to induce this petitioner to sign said 

9 waiver and to perpetrate a fraud upon this petitioner and 
upon creditors of said decedent and upon this Court, then 

falsely and fraudulently stated and represented to this petitioner that 
the estate of said decedent did not exceed in value $300 and was in¬ 
sufficient or barely sufficient to pay expenses of her last illness and 
interment: and relying upon said representations and believing them 
to be true and having so knowledge or information concerning the 
$10,046.80 hereinafter mentioned, this petitioner then granted said 
request and in evidence thereof then signed said waiver and thereby 
waived process upon said petition and consented that this Court act 
upon said petition without further notice to him, and on November 
24, 1914, the said Chase, in this Court filed said waiver with his 
said petition wherein and whereby he falsely and fraudulently stated 
to the Court that the estate of said decedent was about $300 in value 
and that she owed no debts at the time of her death and prayed that 
said paper writing dated October 7, 1911, be admitted to probate and 
record as the last will and testament of said decedent and for letters 
testamentary thereon; and thereafter this Court by its order dated 
December 3, 1914, upon the application of said Chase and relying 
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upon said statements and said waiver, and without other notice to 
this petitioner, granted the prayers of said petition, admitted said 
paper writing dated October 7, 1911, to probate and record as the 
last will and testament of said decedent and caused to be issued 
letters testamentary thereon to said Chase who thereafter, in his 
first and final account as such Executor and which was by order 
of this Court approved and passed on February 10, 1916, reported 
$562.23 as the value of said estate and $598 as the amount of his 
disbursements including $200 paid to himself as a creditor of said 
decedent notwithstanding the statement in his said petition that she 
owned no debts. 

4. Until the 18th day of February, 1923, this petitioner was 

10 without any information contrary to the representations made 
to him as aforesaid and he then received and promptly in¬ 
vestigated such information and is now credibly informed and so 
believes and avers the facts to be as follows, viz: 

That on November 25, 1905, the Northwestern Mutual Life In¬ 
surance Company issued to Camillo H. Machinek certain policies of 
insurance upon his life in the sum of $10,000, payable at his death 
to such beneficiary as he should nominate and he thereafter, to wit, 
on February 26, 1907, duly nominated the said Laura A. Bradley as 
such beneficiary and thereafter, on or about the — day of September 
1911, he departed this life; 

3 

That thereafter the said Chase, to whom the said Laura A. Brad¬ 
ley was in no wise related and was never indebted, and to whom she 
was almost a stranger, sought to and did obtain and exercise undue 
influence and control over her mind and her doings and so exercised 
such influence and control as to induce her to believe that she re¬ 
quired his aid in collecting the proceeds of said policies and in the 
care, investment and management thereof and in the application 
thereof after her death to the purposes for which she intended them, 
and in the exercise of such influence and control he entered her room 
when and where she was dictating her last will and testament to her 
attorney who was then and there preparing the same at her request 
and the said Chase then sat on the edge of the bed on which 

11 she then lay ill and continually interrupted her and such 
dictation by his whispered objections to certain provisions she 

sought to make in the will and by his whispered statements to her 
of provisions he desired her to make therein and so interfered with 
the preparation of the will that her said attorney refused to proceed 
until he was informed by said Chase that her estate was barely suffi¬ 
cient to pay funeral expenses, whereupon the said attorney proceeded 
with the preparation of said so-called will, which was said paper 
writing dated October 7, 1911, in which the name of said Chase as 
the executor and residuary beneficiary thereof was inserted after 
said interruptions and by alteration of the provisions she had dic¬ 
tated before he entered the room; 

That he remained in said room until after the execution of said 
so-called will and took it away with him; 
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That thereafter on or about the 28th clay of October, 1911, the 
said Insurance Company paid to the said Laura A. Bradley the sum 
of $10,046.80 in satisfaction of said policies; 

That thereafter, to wit, on November 1, 1911, the said Laura A. 
Bradley placed the sum of $10,000 out of the proceeds of said poli¬ 
cies, in the hands of said Chase, in trust, to invest and manage the 
same and to pay to her the income therefrom and after her death 
to pay a certain debt which she owed amounting to several thousand 
dollars and to carry into effect certain promises she had made to 
another person, which said debt and promises remain wholly unpaid 
and unperformed; 

12 That thereafter he represented to her that he had invested 
said sum of $10,000 at six per cent per annum and that the 

four checks, which he afterward claimed in his said final account 
to represent loans from him to her, together with other payments 
he made to her, were instalments of such interest ; 

That the said Chase has admitted that he received said sum of 
$10,000 from said Laura A. Bradley but he falsely claimed, also, 
that he so received it in partial discharge of said Macliinek’s alleged 
indebtedness to him, Chase; 

That the said sum of $10,000 was at the time of said decedent’s 
death, and ever since continued to be part of her estate: 

That the execution by said Laura A. Bradley of said paper writing 
dated October 7, 1911, was procured by means of undue influence 
and deceit practised by said Chase upon her; that said paper writing 
was not her voluntary act but was executed by her under duress; 
that the said orders dated December 3, 1914, and February 10, 1916, 
and the execution by this petitioner of the said so-called waiver dated 
November 21, 1914, were procured by the said Chase by means of 
falsehood and deceit practiced by him and operated as a fraud upon 
this petitioner and other persons and upon this Court, and that the 
said T aura A. Bradley died intestate. 

Wherefore this petitioner prays as follows: 

1. That process issue renuiring the said Jerome Chase to appear 
herein and answer this petition and abide the exigency hereof; 

2. That issues be framed and tried v y jury as to the validity of 
said paper writing dated October 7. 1911, and the execution thereof; 

3. That the said so-called waiver be set aside and stricken 

13 from the record herein; 

4. That the said orders of December 3, 1914, and February 
10, 1916, be vacated and said letters testamentary revoked; 

5. That the Court appoint an administrator of the estate of said 
Laura A. Bradley; 

6. That pending such proceedings a Collector be appointed for 
said estate and that said Chase be required to turn over said sum of 
$10,000, to such Collector and account for the investments on said 
sum since November 1, 1911; 
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7. That such other and further proceedings be had as justice may 
require. 

JOSIAH C. COBB. 

T. M. WAMPLER, 

Attorney for Petitioner. 

District of Columbia, ss: 

Josiah C. Cobb says upon his oath that the statements contained 
in the foregoing petition by him subscribed are true as he verily 
believes. 

JOSIAH C. COBB. 

Sul scribed and sworn to before me, a notary public, this 15th day 
of December, 1923. 

[notarial seal.] BERTHA G. HUNT, 

Notary Public , D. C. 

(Endorsement: Petition. Filed December 15, 1923. James 

Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

14 Answer of Respondent, Jerome Chase, to Petition of Josiah 

C. Cobb. 

This respondent, reserving to himself all and all manner of bene¬ 
fit to the many errors and imperfections in said petition contained 
and to the jurisdiction of this Court to entertain said petition, and 
claiming the same benefit of said objections as though he had filed 
a motion to dismiss said petition, for answer to said petition or to 
so much thereof as he is advised it is necessary or material for him 
to make answer unto, answering says: 

1. Fot the purposes of this case he admits the averments of Para¬ 
graph 1 of said petition. 

2. For the purposes of this case he admits the averments of Para¬ 
graph 2 of said petition. 

3. Answering Paragraph 3 of said petition this respondent admits 
the averments of said paragraph, except the averments therein con¬ 
tained that with the intent to induce said petitioner to sign the 
waiver referred to in said paragraph and to perpetrate a fraud upon 
said petitioner and upon the creditors of said decedent and upon the 
Court, he falsely and fraudulently stated and represented that the 
estate of said decedent did not exceed in value Three Hundred Dol¬ 
lars ($300.00) and was insufficient or barely sufficient to pay 

15 the expenses of her last illness and interment, which aver¬ 
ments he denies absolutely. He admits as in said paragraph 

averred that said petitioner waived notice by citation or otherwise 
upon the petition filed by this respondent for the probate of the will 
of said decedent and consented to its probate, but he denies that in 
said petition he falsely and fraudulently represented and stated to the 
court the value of the estate left by said decedent, or made any other 
false or fraudulent statements in said petition. 
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4. Answering the 4th paragraph cf said petition this respondent 
says that inasmuch as it is not averred in said paragraph what in¬ 
formation petitioner received on or about the 18th day of February, 
1923, it is impossible for him to make answer to said averment. 

Further answering said paragraph this respondent admits that the 
Northwestern Life Insurance Company issued to one Camillo H. 
Machinek a certain policy of insurance upon his life in the sum of 
ten thousand dollars ($10,000) payable at his death to said Laura 
A. Bradley, but this respondent is unable at this time to state upon 
what day said policy was issued. Further answering said para¬ 
graph respondent says that said Machinek died on or about the 3d 
day of October, 1911. Further answering said paragraph this 
respondent denies that he at any time obtained and exercised undue 
influence and control over the said Laura A. Bradley as averred in 
said paragraph or otherwise. And he denies absolutely the aver¬ 
ments of said paragraph with respect to the execution by said Laura 
A. Bradley of her last will and testament. He admits that the said 
Laura A. Bradley did make and execute her last will and testament 
dated the 7th day of October, 1911, which is the same will duly 
admitted to probate in this cause on or about the 3d day of Decem¬ 
ber, 1914. Further answering said paragraph this respondent 
16 says that the due execution of said last will and testament 
was witnessed by three persons, one of them being the at¬ 
torney who drew said will. 

Further answering said paragraph this respondent admits that 
shortly after the death of said Machinek the amount of the said 
policy of insurance, to-wit, $10,000.00, was paid to the said Laura A. 
Bradley and that shortly thereafter the said*Laura A. Bradley paid 
over to this respondent the proceeds of said policy in partial dis¬ 
charge of the indebtedness of the said Machinek to this respondent; 
that at the time of the death of said Machinek he was indebted to 
this respondent in a sum in excess of $10,000.00 for money con¬ 
tributed to him by this respondent for his support and maintenance, 
which facts were well known to the said Laura A. Bradley. He 
denies absolutely that said money was turned over to him in trust to 
invest and manage the same and to pay to said Laura A. Bradley the 
income therefrom and after her death to pay a certain debt which 
she owed amounting to several thousand of dollars and to carry into 
effect certain promises she had made to several persons, as averred 
in said paragraph, or that the same was turned over to him in trust 
for any person or purpose, but that the same was turned over to him 
as hereinbefore stated. He denies that said sum of $10,000.00 was 
at the time of decedent’s death a part of her estate and he denies that 
the execution by said Laura A. Bradley of the said will dated Octo¬ 
ber 7, 1911, was procured by means of undue influence and deceit 
practiced by this respondent upon her or that the same was executed 
under duress, but to the contrary thereof avers that it was voluntarily 
executed by her with full knowledge of its contents. He denies that 
the orders of this Court dated December 3, 1914, and February 10, 
1916, or any other orders passed herein were procured by this re- 
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spondent by means of falsehood and deceit practiced by him, 

17 or that said orders operated as a fraud upon said petitioner 
and other persons and upon this Court. He denies that the 

execution by said petitioner of the said waiver and consent to the 
probate of the will of said Laura A. Bradley, deceased, was procured 
by this respondent by means of falsehood and deceit practiced by 
this respondent and he denies that said paper operated as a fraud 
upon said petitioner and other persons and upon this court. 

Further answering said paragraph this respondent denies that the 
said Laura A. Bradley died intestate. 

Further answering said petition this respondent says he is advised 
by counsel and therefore avers that this Court by its order passed 
herein on the 10th day of February, 1916, having passed and ap¬ 
proved the First and Final Account of this respondent as executor 
under the will of the said Laura A. Bradley, deceased, this Court is 
without jurisdiction to entertain this petition. 

Further answering said petition this respondent says he is advised 
by counsel that from the facts set forth in said petition said peti¬ 
tioner has been guilty of such gross laches as to disentitle him to the 
relief prayed for in and by said petition. 

Further answering said petition this respondent says he is ad¬ 
vised by counsel that this Court by its order of February 10, 1916, 
having passed and approved the First and Final Account of this 
respondent as executor under the will of the said Laura A. Bradley, 
deceased, said account became final and conclusive, and the claim 
of said petitioner set up in this petition is barred by the Statute of 
Limitations. 

Further answering said petition this respondent says that the right 
of said petitioner to caveat the will of said Laura A. Bradley, 

18 deceased, expired three months after the order of this Court 
passed herein on the 3d day of December, 1914, admitting 

said will to probate, and that any right said petitioner may have had 
to caveat said will is forever barred. 

And having fully answered this respondent prays that said peti¬ 
tion be dismissed with his reasonable costs in this behalf sustained. 

JEROME CHASE. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Respondent. 

District of Columbia, ss: 

Jerome Chase, being first duly sworn according to law upon oath 
deposes and says: I have read the foregoing answer by me sub¬ 
scribed and know the contents thereof; the matters and things 
therein stated as of my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

JEROME CHASE. 
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Subscribed and sworn to before me this 21st day of December, 
1923. 

[notarial seal.] NEENAH LAUB, 

Notary Public, D. C. 

(Endorsement: Answer of Respondent, Jerome Chase, to Petition 
of Josiah Cobb. Filed December 24, 1923. James Tanner, Register 
of Wills, D. C., Clerk of Probate Court.) 

19 This cause coming on to be heard upon the petition of 

Josiah C. Cobb filed herein on the 15th day of December, 1923, 
and the answer thereto of the respondent Jerome Chase, and the spe¬ 
cial defenses set up in said answer, it is this 28th day of March, 1924, 
bv the Court, over the objection and exception of said respondent, 
adjudged, ordered and decreed that the said special defenses set up 
in said answer be and the same are hererby overruled; and that the 
following issue be certified to the law side of this court for trial by 
jury: 

Was the consent of Josiah C. Cobb to the probate of the will of said 
Laura A. Bradley, deceased, procured by means of the false repre¬ 
sentations alleged and set forth in the petition filed herein by said 
Joseph C. Cobb on the 15th day of December, 1923? No. 

It is further ordered that the foregoing issue be tried in this Court 
on the 5th day of May, 1924, by the Justice and the jury then sit¬ 
ting and serving in Circuit Court, Division No. 1. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


(Endorsement: Decree Framing Issue for Trial. Filed March 28, 
1924. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) * 


20 This cause coming on to be heard it is ordered by the Court, 

with consent of the Justice holding Circuit Division No. 1, that 
the issue heretofore framed in this cause be tried by the jury sum¬ 
moned and now in attendance upon that Court; whereupon, upon 
consideration thereof, it is further ordered that Josiah C. Cobb shall 
be plaintiff, and that Jerome Chase shall be Defendant in the trial of 
said issue; whereupon come here as well the Plaintiff by his attorney, 
T. M. Wampler, as the Defendant, by his attorneys, Minor, Gatley 
and Rowland, and a jury of good and lawful men by the District of 
Columbia, to wit: 


George W. Gee, 
Charles C. Eckloff, 
James A. Chambers, 
Wm. S. Fleishell, 
Daniel Dobbin, 
Frank Paroni, 


James W. Adams, 
Ralph Endicott, 

Harry S. Elkins, 

James R. Frothingham, 
Harry H. Naiman, 
William C. Kremkau, 
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who, being duly sworn to try and true answer make to said issue, after 
the case is given them in charge, upon their oath say i 
In answer to the (only) Issue: 

“Was the consent of Josiah C. Cobb to the probate of the will of 
said Laura A. Bradley, deceased, procured by means of the false rep¬ 
resentations alleged and set forth in the petition filed herein by said 
Josiah C. Cobb on the 15th day of December, 1923? 


They answer “A 7 o.” (By direction of the Court.) 

Docket Entries. 


1924, May 19. Order that issue be tried by jury in attendance upon 

Circuit Division No. 1. 

19. Order making Josiah C. Cobb Plaintiff and Jerome 
Chase Defendant. 

“ 19. Jury sworn. 

“ 19. Verdict of jury answering Issue “No” (By direc¬ 

tion of the Court.) 


Witnesses for Pafintiff, 3. 

“ “ Defendant, 0. 

Proceedings before Circuit Division No. 1, Mr. Justice Siddons 
presiding. 


MORGAN H. BEACH, 


Clerk. 


F. W. SMITH, 

Asst. Clerk. 


(Endorsement: Verdict answering (only) Issue by saying “No” 
(by direction of the Court). Filed May 19, 1924. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

21 It appearing to the Court that the jury impanelled in the 

above-entitled cause to try the following issue: Was the con¬ 
sent of Josiah C. Cobb to the probate of the will of said Laura A. 
Bradley, deceased, procured by means of false representations, alleged 
and set forth in the petition filed herein by the said Josiah C. Cobb 
on the 15th day of December, 1923? rendered its verdict herein on 
the 19th day of May, 1924, answering said issue in the negative, and 
no motion for a new trial having been filed, and the time for filing 
such a motion having expired, it is this 2nd day of June, 1924, by 
this Court and the authority thereof adjudged, ordered and decreed 
that said petition of said Josiah C. Cobb be and the same is hereby 
dismissed with costs. 

Bv the Court: 

F. L. SIDDONS, 

Justice. 
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Petitioner notes an appeal in open court. Usual cost bond, 

$ 100 . 00 . 


F. L. SIDDONS, 

Justice. 


(Endorsement: Decree Dismissing Petition of Josiah C. Cobb. 
Filed June 2, 1924. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

22 The petitioner, Josiah C. Cobb, is advised and so states, for 
assignment of errors, as ’follows: 

1. That the Court erred, at the trial on May 19, 1924, in finding 
that the said petitioner’s consent to the probate of the alleged will 
of Laura A. Bradley, deceased, was not procured by fraud. 

2. That the Court erred at the trial in directing the jury to answer 
“No” to the question involved and to the issue being tried. 

3. That the Court erred at the trial in taking the case from the 

jury. 

4. That the verdict of the jury is not sustained by the evidence and 
is contrary to law. 

5. That the judgment entered upon said verdict is contrary to law. 

6. That said judgment is not sustained by the evidence or by the 
record in these proceedings. 

L. A. BAILEY, 
Attorney for said Cobb. 

Received a copy of the foregoing June 6 , 1924. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Jerome Chase. 

(Endorsement: Assignment of errors. Filed June 7, 1924. 
James Tanner, Register of Wills; D. C., Clerk of Probate Court.) 

23 Memoranda. 

June 7, 1924.—Bill of Exceptions filed and submitted for settle¬ 
ment or approval July 11, 1924. 

June 9,1924.—Undertaking of $100 on appeal filed and approved. 
July 11, 1924.—Bill of Exceptions submitted in open court. 

Sept. 24, 1924.—Bill of Exceptions settled, signed and filed. 

24 The Clerk of Probate Court will please prepare the tran¬ 
script of record on appeal and include therein the following: 

1. Petition of Jerome Chase for probate, etc., of will. 

2. Waiver, etc , signed by Josiah C. Cobb. 

3. Will of Laura A. Bradley. 

4. Order admitting will to probate, etc. 

5. Petition of Josiah C. Cobb. 

6 . Answer of Jerome Chase, to Cobb’s petition. 

7. Order framing issue. 
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8. Verdict. 

9. Judgment on verdict and notation of appeal and amount fixed 
for appeal bond. 

10. Assignment of errors. 

11. Memo, showing facts and dates of filing, submission, settle¬ 
ment and signing of bill of exceptions and filing of appeal bond and 
undertaking. 

12. This designation of record. 

L. A. BAILEY, 
Attorney for Josiah C. Cobb. 

Received a copy of the foregoing June 6", 1924. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Jerome Chase. 

(Endorsement: Designation of record on appeal. Filed September 
24, 1924. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

25 Form No. 82. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, to wit: 

I, Theodore Cogswell, Deputy Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify the fore¬ 
going pages, numbered from 1 to 24, inclusive, to be true copies of 
the originals of certain papers on file in the office of the Register of 
Wills, Clerk of the Probate Court, in case No. 21,260 estate of Laura 
A. Bradley, deceased, wherein Josiah C. Cobb is appellant and Jerome 
Chase is appellee, the same constituting a full, true and correct tran¬ 
script of record of proceedings had in said cause according to the 
designation of counsel filed therein and made a part hereof. 

I further certify, That the Undertaking for appeal, in the penalty 
of One Hundred Dollars ($100) was on the 9th day of June, 1924, 
approved by the said Court and filed. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 2nd day of October, A. D. 
1924. 

[Seal of Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 

Deputy Register of Wills for the District of 

Columbia, Clerk of the Probate Clerk. 
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26 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 21260, Adm. Doc. 50. 

In re Estate of Laura A. Bradley, Deceased. 

Be it remembered, That in the Supreme Court of the District of 
Columbia holding Probate Court, in the proceedings entitled In re 
estate of Laura A. Bradley, deceased, No. 21,260, Administration 
Docket 50, on the 19th day of May, A. D. 1924, before The Honor¬ 
able F. L. Siddons, one of the Associate Justices of said Court, and a 
jury, the issue framed by the order of said Court made and entered on 
the" 28th day of March, A. D. 1924, upon the petition of Josiah C. 
Cobb, in said proceedings, came on to be tried, at which trial the said 
petitioner, Cobb, was designated as plaintiff and Jerome Chase, the 
respondent named in said petition, was designated as defendant. 

Thereupon Josiah C. Cobh, a witness produced, sworn and ex¬ 
amined on behalf of the plaintiff, testified in substance as follows: 

I have lived in Washington all my life; am an engineer and 
draftsman; was for seven years and am now employed by the Dis¬ 
trict of Columbia government. Mr. Frank Stetson sent for me, by 
letter. I was then employed in the Navy Department. In answer 
to the letter I went to see him, November 21, 1914, at National 

27 Savings & Trust Co., 15th and New York Avenue, and had a 
talk w T ith him. He asked me to sign the waiver. I believed 

the trust company was handling the case—the will of my aunt, Mrs. 
Laura A. Bradley. I asked him what the estate was worth. He said 
the estate was very small and would not amount to hardly enough to 
bury her. So after he said that I signed the waiver. I would not 
have signed if if I had not believed what he told me. I had seen 
a copy of the will in the paper. The said waiver, dated November 
21,1914, and referred to in the issue framed for trial, was then shown 
to the witness, who testified further as follows: I signed that paper, 
November 21, 1914, in Mr. Stetson’s office in the National Savings 
and Trust Company Bank, after the conversation mentioned in my 
testimony. At that time I had no knowledge respecting the value 
of Mrs. Bradley’s estate. I thought the last money she had was 
about $2,000, from the sale of a house about two years previously, 
and I knew nothing respecting the proceeds of an insurance policy 
on the life of Dr. Machinek. The first information I ever had con¬ 
cerning that policy was from Mr. Lorenzo A. Bailey, on February 
18,1923. 

Upon cross examination the witness Cobb testified further in sub¬ 
stance as follows: I am forty eight years old. My aunt, Mrs. Brad¬ 
ley, lived for three or four years preceding and until her death at 
the De Soto, 13th and Mass. Ave.; before that, for several months, 
on Columbia Road near 19th Street; before that, for probably two 


JOSIAH C. COBB VS. JEROME CHASE. 


15 


years, on 20th Street near S; before that, for at least five years, on 
Rhode Island Avenue near 14th Street. During her lifetime I saw 
her often ever since I was born. I would go to see her maybe 

28 once in two weeks and maybe once a month. I went to see 
her several times after Machinek died. During the five 

years preceding her death I saw her maybe half a dozen times. She 
had been a school teacher for the greater portion of her life. I have 
met Dr. Chase at my aunt’s house. I knew Dr. Machinek well. I 
saw him every time I went to my aunt’s house up to some time many 
years before her death. The last time I saw him was at my father’s 
house about 1907. He died in 1911. My aunt died in 1914. At 
the time of my talk with Mr. Stetson I thought that she had lived 
on the $2,000 mentioned in my testimony. I had not borrowed any 
of it. I think I did not sign the waiver the same day Mr. Stetson 
asked me to sign it. I think I took it to my office and consulted with 
another man, who is now dead, Mr. Harry Brewer, a draftsman, and 
I think I came back the next day and signed it. The first I learned 
of the $10,000 insurance policy was in February, 1923. Mr. Bailey 
wrote to me to come to see him. I first saw him at his apartment, Feb- 
ruary 18, 1923. He told me then about the $10,000 insurance. He 
wanted me to testify in a suit brought by his sister to recover this 
$10,000. She did not want the whole $10,000. He said the suit was 
likely to be tried about that time or soon. I have been to his office 
since then a half dozen times. I was summoned as a witness on be¬ 
half of his sister in that suit, but I did not come. I phoned to him 
and he told me that suit would be dismissed and I would not have to 
come. Since that suit was dismissed I have seen him at his office and 
he advised me to institute this suit. That was maybe six months ago. 
I have no idea about the time. I have no agreement with Mr. 
Bailey about this proceeding that I know of and no understanding 
about it. There is no understanding with his sister about it. I have 
only seen his sister once; That was in February, 1923, at his 

29 apartment. I talked with her about this. Mr. Bailey put me 
in touch with and employed Mr. Wampler for me. I did not 

pay Mr. Wampler. I understand that I am going to fight the case 
and that somebody was going to finance it for me and that I was 
going to divide with Miss Minnie Bailey, who is Mr. Lorenzo A. 
Bailey’s sister and who had brought the previous suit for this 
$ 10 , 000 . 00 . 

Thereupon counsel for defendant asked the witness: “Mr. Lorenzo 
A. Bailey, after he dismissed that suit, suggested to you this—‘Now, 
you institute this proceeding and I will employ Mr. Wampler and 
then we will divide up.’ Is that right? Just give your answer. 
You don’t have to look at Mr. Wampler to answer the question. 
Isn’t that a fact?”—to which question the witness answered, “We 
made an agreement.” 

Q. “Was it in writing?” Ans. “Yes. It is at my house.” 

Thereupon, in response to questions propounded by the court, the 
witness testified further in substance as follows: I think it may have 
been two months after the conference of February 18, 1923, with 
Mr. Bailey, before I was summoned as witness in Miss Bailey’s suit. 
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I think it was before the summer of 1923. I think I concluded with 
Mr. Bailey concerning the institution of this present proceeding 
about two months before it was filed on December 15, 1923. I am 
pretty certain that in my transactions with Mr. Bailey I was the first 
to bring up the matter of the institution of this present suit. After 
Mr. Bailey told me over the phone that his sister’s suit had been dis¬ 
missed I do not think I saw him for a long time—maybe a month 
before he brought this suit on my behalf. 

Thereupon Frank Stetson, a witness produced, sworn and ex¬ 
amined on behalf of the plaintiff, testified in substance as follows: 

I am and have been for a number of years a member of the bar 
of this court. I filed the petition in these proceedings for the pro¬ 
bate of Mrs. Bradley’s will. That is my signature—Frank Stetson, 
attorney for petitioner—on the petition. I saw Mr. Cobb sign 

30 the waiver filed with the petition. 

Thereupon counsel for plaintiff adduced in evidence the petition 
of Jerome Chase for the probate of said will and also adduced in 
evidence the said waiver signed by Josiah Cobb, which petition and 
waiver are of record in these proceedings and are to be set forth 
in the transcript of record on appeal. 

Upon cross examination the witness, Stetson, testified further in 
substance as follows: At the time Mr. Cobb signed the waiver I had 
a conversation with him. I explained to him that it was a waiver 
of citation and what the meaning of the paper was, showing that 
he was familiar with the contents of the petition which had been 
filed for the probate of the will and that he was also familiar with 
the provisions of the will and that the signing of the paper signified 
that he was willing that the will should be probated and that it 
should stand and thereupon he signed it, and it was witnessed by me. 

I had exhibited to him a copy of the petition. He read it or I read • 
it to him. I explained the substance of it to him. 

Thereupon Lorenzo A. Bailey, a witness produced, sworn and 
examined on behalf of the plaintiff, testified in substance as follows: 
On July 30th, 1920, I wrote and mailed a letter to the defendant, 
Dr. Jerome Chase. The next morning, while I was at my office, he 
called me up on the telephone and said, “I received your letter. 1 
was very much surprised. That is the first that I heard of that.” 

I said, “Well, you received the money, didn’t you, this $10,000 
insurance money on Machinek’s life?” He said, “Yes, I received it.” 

I said, “Why haven’t you accounted for it? Why did you keep 
it? What reason have you for keeping it?” He said, “I 

31 thought I had a better right to it than anybody else because 
Dr. Machinek owed me more than that when he died.” That 

is all I recall of the conversation just now. It was undoubtedly 
his voice. There may have been more said, but that is the substance 
of it. I haven’t given all the words. There was reference made in 
the conversation to things that were in my letter. The only names 
mentioned that I recall were Mrs. Bradley, Dr. Machinek and Miss 
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Bailey. He spoke of $10,000; how that was the amount that he got. 
He spoke of it as being the proceeds of insurance on Machinek’s 
life. I wrote Mrs. Bradley’s will and I heard him talking then. All 
the time that I was trying to write the will he was talking to Mrs. 
Bradley. 

The plaintiff then rested. The jury then withdrew from the court 
room. 

Thereupon counsel for the defendant moved the Court to direct the 
jury to return a verdict for the defendant and answer the issue in 
the negative, and assigned as his grounds for the motion (1) that 
the evidence did not sustain the allegations in the plaintiff’s peti¬ 
tion, (2) that there was variance between the allegations and the 
proof, (3) that the evidence showed the pending proceedings to 
be champertous. After argument by counsel the court delivered the 
following opinion: 

‘‘Let us see what evidence is before the jury. Let us go into it a 
little chronologically. The insured, under this policy of insurance, 
is Dr. Machinek, who died some time in 1911. Mr. Bailey, who 
was on the stand, testified that he drew Mrs. Bradley's will 

32 for her and that that will bears the date of October 7th, 1911; 
Dr. Machinek, in that year, died, insured, and Mrs. Bradley 

made her will. She died a little over three years later. Then came 
the action upon her death; a petition for the probate of her will was 
filed and a waiver of citation given by Mr. Cobb, and a few days later 
the will was admitted to probate—on December 3rd, 1914. Two 
years later—not two years later, but on February 10th, 1916, the 
executor filed his final account, which showed a trifling estate and a 
claim of overpayment by the executor of the will, Dr. Chase. 

“Then we have the testimony that in February, 1923, Mr. Bailey 
sought out the petitioner here, and Cobb’s testimony was that that was 
the first that he knew that his aunt was to be the beneficiary of Dr. 
Machinek’s policy of life insurance. As far as the testimony goes, 
Mr. Cobb is not over-enlightening on that question, but it would 
seem, and I do not think that it is an unreasonable deduction from 
his testimony, that Mr. Bailey’s object in calling upon Mr. Cobb, in 
having him come to see him, was not at all for the purpose of in¬ 
forming Mr. Cobb that his aunt’s estate had been plundered by Dr. 
Chase who had received the proceeds of it, according to the peti¬ 
tioner here, for the purpose of investment and the creation of a trust 
fund. That does not appear to have been what Mr. Bailey told him. 
It looks as if Mr. Bailey had informed Mr. Cobb of a claim of some¬ 
body else to the proceeds of that policy, and that his, Mr. Cobb’s 
testimony, as bearing upon his aunt’s death, was what Mr. Bailey 
wanted. It has been brought out here, in the testimony, 

33 that some suit—and the testimony goes so far to reveal that 
there was a suit brought—I think it was a suit by Mr. Bailey’s 

sister, against Dr. Chase for the recovery from him of a portion of 
this $10,000, had been instituted. Of course, we have not the papers 
in evidence here and do not know anything about it at all; reason¬ 
able deductions and inferences only do we have. We have Mr. 
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Bailey summoning Mr. Cobb to testify in the ease, and upon being 
served with the summons, we have Mr. Cobb saying that he called 
up Mr. Bailey and that Mr. Bailey said it would not be necessary 
for him to respond to the summons, that the suit would be dismissed. 
Then we have Mr. Cobb saying that some time subsequent to the 
dismissal of the suit brought by Miss Bailey for the recovery of the 
proceeds of the policy he took the matter up with Mr. Bailey, with 
reference to bringing the pending petition, and he testified that 
there was an arrangement made by which he was saved all ex¬ 
penses in the litigation; that Mr. Bailey undertook to, and did, em¬ 
ploy counsel who is here trying the case, on behalf of the petitioner, 
and that if he was successful there was to be a division between Mr. 
Cobb on the one hand and the Bailey interest on the other. 

“Of course, there is not a bit of testimony in the case that Mr. 
Stetson made any statement to anybody, excepting that he thought 
the estate was a small amount and would be barely enough to pay 
the decedent’s funeral expenses. That is, of course, borne out by 
the final report, in the case, of the executor. Of course, a lawyer 
could permit his principal to be a party to a fraud to be perpetrated 
but there is not a bit of testimony here that Mr. Stetson responded 
to an inquiry from Mr. Cobb except as to what the estate 

34 would amount to. There is nothing to suggest that Mr. 
Stetson knew anything to the contrary at the time, and 

whether Mr. Chase had concealed it from him or not, it would 
seem clear from the testimony at least that Mr. Stetson made no 
false representations, and there is no evidence that he concealed 
anything. Of course, we all know that there may be a suppression 
of the truth as well as a positive false statement. How does it hap¬ 
pen that Cobb becomes possessed of the idea that a fraud has been 
perpetrated? What occurred? He says he knew of it in February, 
1923; that it was revealed to him that there was an alleged fraud 
committed. Was a fraud committed upon him? The little testi¬ 
mony that we have on the subject is that Cobb learned of it, and 
that he said it was of no interest to him. Of course, we are grop¬ 
ing a little bit in the dark about that, and it is not very clear, but 
I am bound to say that Mr. Cobb’s testimony on the stand was not 
frank, and, in crmcial matters, lacked the candor that is necessary 
in a case of this kind. He is here charging fraud upon another, 
and the jury is entitled to know, to have every bit of information 
that is competent and admissible to show that a fraud was com¬ 
mitted. There is testimony that tends to show that Dr. Chase re¬ 
ceived this money, the proceeds of the $10,000 life insurance policy. 
I imagine that if we got into the question of the circumstances under 
which he received it, we might find a great conflict of testimony as 
to what was the fact; however that may be, Mr. Cobb knew, ap¬ 
parently as early as February, 1923, according to his petition rais¬ 
ing the issue which we are here trying, w r hat he had to tell us. 
But he never moved in the matter until the suit which had been 
instituted by Miss Bailey was out of the way; then, in pur- 

35 suance of an agreement, which even if it does not reach the 
degree of champerty, throws a great deal of suspicion upon the 
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charge of fraud here, and I am therefore going to grant the motion 
for a directed verdict.” 

The jury then returned to the court room and the Court charged 
the jury as follows: 

“Gentlemen of the jury, in this case, upon motion made here, 
and after hearing the discussion between counsel as to the case, the 
Court has felt it incumbent, in the performance of its official duty, 
to relieve you of the responsibility of deciding this case and will 
direct a verdict at your hands. 

“The only issue here, like as is usual in will cases, the only issue 
presented here was as to the consent of Josiah Cobb, the gentleman 
who testified before you, to the probate of the will of Mrs. Laura 
Bradley, deceased, whether such consent was procured by means of 
false representations as alleged and set forth in the petition filed 
herein by said Josiah C. Cobb, on December 15th, 1923. 

“The Court, assumes the responsibility of stating to you that it is 
of the opinion that such consent was not procured by fraud, and 
therefore directs that your verdict, in answer to that question, will 
be ‘No ’ ” 


To which ruling in the opinion and to the charge and direction 
to the jury the plaintiff by counsel then and there duly excepted, 
which exception was duly noted by the Justice in his minutes. 

Thereafter the plaintiff by counsel duly tendered and filed the fore¬ 
going bill of exceptions and on the 11th day of July, 1924, 
33 duly submitted the same, in duplicate, and prayed the Court 
to settle, approve and sign the same and cause the same to be 
made part of the record, which is accordingly done this 24th day 
of September, A. D. 1924. 


F. L. SIDDONS. 


Justice. 


[Endorsed:] No. 21260, Adm. Doc. 50. In re estate of Laura A. 
Bradley, deceased. Bill of Exceptions. This to be filed in Court 
of Appeals and duplicate in Supreme Court, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4232. Josiah C. Cobb, appellant, vs. Jerome Chase. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 3, 1924 Henry W. Hodges, 
clerk. 
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IN THE COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA 


No. 4232 


Josiah C. Cobb, Appellant, 

vs. 

Jerome Chase. 


BRIEF FOR APPELLANT. 

I. 

In the Supreme Court of the District of Columbia 
holding a Probate Court, on December 3rd, 1914, upon 
the petition of Jerome Chase, now appellee, and waiver, 
filed therewith, signed by Josiah Cobb, now appellant, 
the nephew and sole heir at law and next of kin of Mrs. 
Laura A. Bradley, who died November 14, 1914, a 
certain paper writing dated October 7th, 1911, and 
purporting to be her last will and testament, was ad¬ 
mitted as such to probate and record and letters testa¬ 
mentary thereof were granted to said Chase (Rec. 1-4). 
The waiver states that Cobb “ consents that the court 
may act upon said Petition without further notice to 
him.” 

On December 15th, 1923, Cobb filed his petition 
charging, as facts unknown to him until on and after 
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February 18th, 1923, that the execution by Mrs. Brad¬ 
ley of said supposed will was procured by means of 
undue influence and deceit practiced by Chase upon 
her: that it was not her voluntary act but was executed 

7 

bv her under duress; that the said waiver and the 
order admitting the will to probate were procured by 
Chase by’means of falsehood and deceit practiced by 
him and operating as a fraud upon Cobb and other 
persons and upon the court, and that Mrs. Bradley 
died intestate. Cobb’s petition prayed that the waiver 
be set aside and stricken from the record; that issues 
be framed and tried by jury as to the execution and 
validity of said supposed will; and for other relief. 
The facts involved in the matters charged are circum¬ 
stantially stated in the petition (Rec., 4-7). 

Cobb, in his petition, stated inter alia that on or 
about October 28, 1911, three weeks after the date 
of the will, Mrs. Bradley received in her own right and 
on or about November 1, 1911, placed in Chase’s hands 
to manage for her the sum of $10,000.00, proceeds of 
insurance on the life of one Dr. Machinek, of which 
fact Cobb had no knowledge until February, 1923, and 
that said sum was part of her estate when she died, but 
was not accounted for by Chase, who states in his 
answer (Rec., 7-9) that Mrs. Bradley paid that sum 
to him in partial discharge of Machinek’s alleged in¬ 
debtedness to him. Chase in his answer does not denv 
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Cobb’s allegation that, as an inducement to Cobb to 
sign the waiver, he represented to Cobb that her 
estate did not exceed in value $300.00. Machinek died 
on or about October 3,1911 (Rec., 8). 

The court overruled the special defenses set up in 
Chase’s answer and framed, for trial by jury, the issue 


whether Cobb’s consent to the probate of the will was 
procured by means of the false representations alleged 
in his petition (Rec., 10), at which trial the court, upon 
motion of counsel for Chase and upon the evidence 
adduced by Cobb, directed the jury by their verdict to 
answer the issue in the negative, which was accordingly 
done and final judgment upon the verdict was ren¬ 
dered dismissing Cobb’s petition (Rec., 11, 19), from 
which judgment this appeal was duly noted and prose¬ 
cuted (Rec., 12), upon a bill of exceptions noted at the 
trial and containing the evidence adduced and the opin¬ 
ion delivered by the court (Rec., 14-19). 

II. 

The question now involved is whether the court erred 
in taking the case from the jury. 

III. 

Errors were duly assigned (Rec., 12), and those now 
relied upon by appellant are as follows, viz.: 

1. That the court erred in finding as a fact upon 
the evidence that the waiver was not procured by 
fraud or false representations as alleged in Cobb’s pe¬ 
tition. 

2. That the court erred in refusing to permit the 
jury to determine, by their verdict, upon all the evi¬ 
dence, whether the waiver was or was not procured by 
such fraud or false representations. 

3. That the verdict and judgment are contrary to 
law and to the evidence. 
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TV. 

/ 

POINTS AND ARGUMENT. 

1. The crucial question in the case is whether the 
$10,000 was at the time of Mrs. Bradley’s death part 
of her estate 

The issue framed for trial expressly refers to Cobb’s 
petition wherein it is alleged, and Chase in his answer 
does not deny, that Chase received that money from 
Mrs. Bradley shortly after she received it in her own 
right as proceeds of insurance on I)r. Machinek’s life; 
that she was in no wise related or indebted to Chase 
and was almost a stranger to him; that after she 
placed that money in his hands “he represented to her 
that he had invested said sum of $10,000 at six per 
cent per annum and that the four checks which he af¬ 
terward claimed in his final account to represent loans 
from him to her, together with other payments he made 
to her, were installments of such interest;’’ that Chase 
in his final account as executor represented her estate 
as insolvent. 

Upon the face of the record it is manifest that the 
$10,000 constituted practically her entire estate and 
the burden is on Chase to prove, if he can, that it ever 
became part of his estate, as to which there is no such 
evidence. 

When Chase, in July, 1920, was first called upon to 
account for that money, and was asked what reason 
he had for keeping it, he did not claim a transfer of 
ownership from Mrs. Bradley, but merely responded, 
“ I thought T had a better right to it than anybody else 
because Dr. Machinek owed me more than that when 
he died” (Rec., 16). That is more probable than his 
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later assertion (Rec., 8) unsupported by any proof, 
that she gave it to him as a part payment of what he 
says Machinek owed him. 

Upon the facts alleged and admitted and upon the 
evidence, there being no evidence tending to prove that 
Mrs. Bradley ever parted with her ownership, that fund 
is and was at the time of her death part of her estate. 

2. If the fund was part of her estate when she died, 
Cobb’s consent to the probate of the supposed will was 
procured by means of the false representations al¬ 
leged in his petition, and the issue tried required an 
affirmative answer instead of the negative answer di¬ 
rected by the court. 

The false representations consist of the statements 
made by Chase in his petition (Rec., 1) and by his 
attorney (Rec., 16) who sent for Cobb and showed him 
or read to him the petition and asked him (Rec., 14) 
to sign the waiver consenting to probate. Cobb then 
asked the attorney what the estate was worth, to which 
the attorney responded “ The estate was very small 
and would not amount to hardly enough to bury her.” 
Thereupon Cobb signed the waiver and testified (Rec., 
14) “ I would not have signed it if I had not believed 
what he told me.” At that time Cobb had no other 
knowledge respecting the value of the estate and first 
learned of the $10,000 insurance in February, 1923 
(Rec., 15). 

If Chase, when he signed and filed his petition, knew 

that the $200.00 (Rec., 5, 6) had been paid by him to 

Mrs. Bradlev as interest due to her on the fund invest- 
•/ 

ed by him for her and not as a loan, he might truly 
state, as he did in the petition, that she left no debts 
(Rec., 1). 
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3. The fact that Chase is named as residuary lega¬ 
tee in the will does not aid him on the issue framed. 
That issue was preliminary and if answered affirma¬ 
tively the court would set aside the probate and frame 
other issues for trial as to the undue influence, deceit 
and duress, alleged in Cobb’s petition as a caveat. 
The vital question remains unanswered by any evidence 
tending to prove the truth of Chase’s contention that 
Mrs. Bradley, under no legal or moral obligation to 
divest herself of her entire estate, did so and left her¬ 
self so destitute that she had to call upon him for her 
maintenance during her illness. 

4. Counsel for Chase stated (Rec., 17) as a ground 
for directing the verdict that the proceeding was cham- 
pertous and the court in its opinion (Rec., 18) refers 
to that objection but did not act upon it. Cobb, on cross 
examination, testified (Rec., 15) that Mr. Bailey, at¬ 
torney for Miss Bailey in her then pending suit against 
Chase for part of the $10,000, entered into a written 
agreement with Cobb: that Cobb understood that 
44 somebody” would 44 finance” this proceeding for him 
and that he would 44 divide” with Miss Bailey; that 
Miss Bailey’s suit was dismissed by her; that Mr. Bail¬ 
ey employed counsel for Cobb in this proceeding. The 
cross examination was then abruptly ended without 
calling for the agreement or any effort to ascertain its 
terms and its purpose, or by whom or how this pro¬ 
ceeding was to be financed. 

Champerty is where a stranger, having no interest 
in the matter, is to pay expenses and take part of the 
proceeds. Maintenance is officious intermeddling. One 
having a lawful interest in the matter may lawfully 
agree to pay expenses and to divide proceeds. 

8 Cyc. 850-852, 865, 866. 
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It does not appear that Miss Bailey was a stranger, 
having no interest in the matter. It will be presumed, 
without evidence to the contrary, that Cobb’s agree¬ 
ment with her attorney was lawful and proper. 

V. 

AUTHORITIES. 

“ What will constitute fraud by any kind of deceit, 
whether by means of concealment, reticence concerning 
matters of which the party should speak, false repre¬ 
sentations, or artifices of any kind, must always be 
determined by the particular circumstances. The cri¬ 
terion is the good sense of the jury, estimating the 
character of the transaction by applying to the evi¬ 
dence their general knowledge of human motives and 
their sense of dealing. Fraud is manifold in its de¬ 
vices, and its ingredients cannot be so defined as to 
include all cases, save by such general statements as 
must, after all, refer the question to the judgment of 
the jury upon the facts.” 

38 Ark. 334, 346, Hanger v. Evins. 

Fraud vitiates all transactions. A judgment ob¬ 
tained by fraud is void. 

2 How. 284, Stoddard v. Chambers. 

The suppression of a material fact which a party is 
bound in good faith to disclose is equivalent to a false 
representation. 

143 U. S. 79, Tyler v. Savage. 

3 Appeal, D. C. 69, Security Invest. Co. v Garrett. 
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“ A motion to direct a verdict is an admission of 
every fact in evidence, and of every inference reason¬ 
ably deducible therefrom. ,, “ Even less latitude is 
allowed where the jury are peremptorily instructed at 
the conclusion of the plaintiff’s affirmative case than 
where such an instruction is given when all the evi¬ 
dence of the parties is before the court.” The courts 
are applying this rule with increasing strictness. 

52 W. L. R., 468, 469, Term. Taxicab Co. v. Blum. 

Upon the law and the evidence, the judgment should 
be reversed. 


Lorenzo A. Bailey, 
Cotinsel for Appellant. 
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On November 14, 1914, Laura A. Bradley, a resident of 
this District, died leaving a last will and testament bearing 
date October 7, 1911 (drafted and witnessed by appellant’s 
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counsel, R., pp. 17-3), in which will appellee was appointed 
executor. 

She left as her only heir-at-law and next of kin appellant 
herein, who was of full age at the time of his aunt’s death. 

On November 24, 1914, a petition for the probate of the 
will was filed, setting forth the foregoing facts and stating 
that the decedent left no real estate, but at the time of her 
death was possessed of certain personal property of the esti¬ 
mated value of $300. With this petition was filed a waiver 
of citation by appellant and consent that the Probate Court 
might act upon the petition without further notice to him. 

By the terms of the will there w T as left to appellant a 
legacy of $100; to Minnie A. Bailey all of the decedent’s 
jewelry, with the exception of a certain ring specifically 
bequeathed to the appellee, and all household goods, furni¬ 
ture, and equipment, including books, pictures, and other 
chattels at the residence of the decedent. The residue of 
the estate was left to appellee. 

By order of the Probate Court, passed December 3, 1914, 
the will was admitted to probate. The executor duly quali¬ 
fied, administered the estate, and on February 10, 1916, the 
court passed and approved his first and final account as 
executor. 

On December 15, 1923, nearly seven years after the ap¬ 
proval and passing of the final account of the executor, ap¬ 
pellant filed in the Probate Court a petition setting up, 
among other things, that the aforementioned waiver of cita¬ 
tion signed by him in November, 1914, had been procured 
by fraud, in that appellee by his attorney falsely and fraudu¬ 
lently stated and represented that the estate of the decedent 
did not exeeed in value $800 and was insufficient or barely 
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sufficient to pay expenses of her last illness and interment; 
that the execution of the will of said decedent was procured 
by undue influence exercised upon the decedent at the time 
her will was being prepared by appellee, who was then pres¬ 
ent; that on November 25, 1905, the Northwestern Mutual 
Life Insurance Company issued to Dr. Camillo H. Machinek 
certain policies of insurance upon his life in the sum of ten 
thousand dollars ($10,000), in which the said decedent was 
named as beneficiary; that in September, 1911, said Machi¬ 
nek died, and the amount of said policies being paid to said 
decedent on November 1, 1911, said decedent placed the pro¬ 
ceeds of said policies, amounting to $10,000, in the hands 
of appellee, “in trust to invest and manage the same and to 
pay her the income therefrom, and after her death to pay 
a certain debt which she owed amounting to several thousand 
dollars and to carry into effect certain promises she had made 
to another person, which said debt and promises remain 
wholly unpaid and unperformed;” that the said sum of 
$10,000 was at the time of said decedent’s death and ever 
since continued to be a part of her estate; that appellant, 
until the 18th day of February, 1923, was without any 
information contrary to the representations made to him, 
and he then received and promptly investigated “such in¬ 
formation,” upon which he based the foregoing averments 
of his petition. 

The petition prayed that issues be framed and tried by 
jury as to the validity of the will of said decedent and its 
execution; that the waiver be set aside and stricken from the 
records; that the orders of the Probate Court admitting the 
will to probate and passing and approving the first and final 
account of the executor be vacated and letters testamentary 
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revoked; that the court appoint an administrator of the 
estate of the decedent, and that pending such proceedings 
a collector be appointed for the estate, and that appellee be 
required to turn over said sum of $10,000 to such collector. 

Appellee filed his answer to said petition denying each 
and every of the charges of misrepresentation and setting up 
that the proceeds of said policies of insurance upon the life 
of said Machinek, amounting to $10,000, were paid over to 
him by said decedent in partial discharge of the indebtedness 
of said Machinek to him, which was in excess of said sum, 
for money contributed by appellee for the support and main¬ 
tenance of said Machinek; that said money was not turned 
over to him in trust, as averred in said petition, or in trust 
for any person or purposes; that said sum of $10,000 was 
not a part of the estate of said decedent. The answer further 
set up that the court was without jurisdiction to entertain 
the petition of appellant ; that he had been guilty of such 
gross laches as to disentitle him to the relief prayed for in 
said petition; that the first and final account of appellee as 
executor under said will having been passed and approved 
by the court on February 10, 1916, the same was final and 
conclusive, and the claim set up in said petition is barred 
by the Statute of Limitations; that the right to caveat said 
will expired three months after the order of December 3, 
1914, admitting said will to probate, and that any right said 
petitioner may have had to caveat said will is forever barred. 

By order of the Probate Court passed on the 28th day of 
March, 1924, the special defenses set up in the answer of 
appellee were overruled and the court by its order framed 
the following issue for trial by jury: “Was the consent of 
Josiah C. Cobb to the probate of the will of said Laura A. 



Bradley, deceased, procured by means of the false representa¬ 
tions alleged and set forth in the petition filed herein by said 
Josiah C. Cobb on the loth day of December, 1923?” 

The case was tried to the jury and at the close of the testi¬ 
mony offered by appellant in support of the issue framed the 
jury, by direction of the court, answered the issue “No.” 

Thereafter, on the 2d day of June, 1924, the Probate 
Court entered a decree, based upon said verdict, dismissing 
the petition of appellant. From this decree the present ap¬ 
peal is prosecuted. 

ARGUMENT. 

I. ‘ 

The Facts. 

The only testimony offered by appellant in support of the 
averments of the petition was the testimony of three wit¬ 
nesses, the substance of which is as follows: Appellant testi¬ 
fied that on November 21, 1914, in response to a letter re¬ 
ceived by him from Mr. Frank Stetson, he went to the 
National Savings & Trust Company, of this city, and had a 
talk with him. Mr. Stetson stated that the estate of the de¬ 
cedent was very small and would not amount to hardly 
enough to bury her, and requested him to sign the waiver, 
wdrich he did; at that time he had no knowledge respecting 
the value of the estate, and that the last money he thought 
decedent had was about $2,000 from the sale of a house 
about two veais previously; that he knew nothing of the 
proceeds of an insurance policy on the life of Dr. Machinek, 
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and that the first he learned of it was from Mr. Lorenzo A. 
Bailey on February 18, 1923 (R., p. 14). 

Mr. Stetson testified that he had been a member of the bar 
for a number of years and filed the petition for the probate 
of decedent’s will and signed his name as attorney for the 
petitioner to the petition for probate; that appellant signed 
the waiver filed with the petition (R., p. 16). 

Lorenzo A. Bailey, attorney for appellant on this appeal, 
testified that on July 30, 1920, he wrote and mailed a letter 
to the appellee; the next morning appellee called him up 
on the telephone and said, “I received your letter; I was very 
much surprised. That is the first I had heard of that.’’ 
Whereupon Bailey said to him, “Well, you received the 
money didn’t you, this $10,000 insurance money on Machi- 
nek’s life?” To this appellee replied, “Yes, I received it.” 
Whereupon Bailey asked appellee, “Why haven’t you ac¬ 
counted for it? Why did you keep it? What reason have 
you for keeping it?” to which appellee replied, “I thought I 
had a better right to it than anybody else because Dr. 
Machinek owed me more than that when he died” (R., 
p. 16). 

With regard to the waiver of citation signed by appellant, 
cross-examination of him at the trial disclosed that he did 
not sign the waiver the same day Mr. Stetson asked him to 
sign it, but that he took it to his office and consulted witli 
another man, who is now dead, Mr. Harry Brewer, a drafts¬ 
man, and then came back the next day and signed it (R., 
p. 15). 

Mr. Stetson, on cross-examination, testified that he ex¬ 
plained to appellant it was a waiver of citation, and that the 
meaning of the paper was that he showed he was familiar 
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with the contents of the petition which had been filed for 
the probate of the will, and that he was familiar with the pro¬ 
visions of the will, and that the signing of the paper signified 
that he was willing that the will should be probated and that 
it should stand; that he exhibited a copy of the petition for 
probate to appellant, who read it, or that it was read to him 
by Mr. Stetson and the substance of it explained to him (R., 
p. 16). 

The cross-examination of appellant shows that his alleged 
discovery on February 18, 1923, of the existence of the 
$10,000 proceeds of the policies of insurance on Dr. Machi- 
nek’s life was made as follows: Mr. Lorenzo A. Bailey, his 
attorney prosecuting this appeal, wrote to him to come to 
see him, and cn February 18, 1923, he went to Mr. Bailey’s 
apartment. Mr. Bailey then told him about the $10,000 
insurance and he w r anted appellant to testify in a suit 
brought by Bailey’s sister to recover this $10,000. The suit 
w’as likely to be tried about that time or soon, and he was 
summoned as a witness on behalf of Bailey’s sister in that 
suit, but did not testify because Bailey phoned him that the 
suit would be dismissed and he would not have to come. 

About six months thereafter he was at Bailey’s office and 
Bailey advised him to institute this suit. Bailey employed 
Mr. Wampler for him. Appellant did not pay Mr. Wamp¬ 
ler. He had only seen Bailey’s sister once and that was in 
February, 1923, at Bailey’s apartment. He understands 
that he is to fight the case and that somebody was to finance 
it for him and that he was to divide with Miss Minnie Bailey, 
who is Mr. Lorenzo A. Bailey’s sister and who had brought 
the previous suit for this $10,000. Asked the specific ques¬ 
tion: “Mr. Lorenzo A. Bailey, after he dismissed that suit, 
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suggested to you, ‘Now you institute this proceeding and I 
will employ Mr. Wampler, and then we will divide up. Is 
that right? * * * Isn’t that a fact?' ” He replied, “We 
made an agreement.” Asked if the agreement was in 
writing, he replied, “Yes; it is at my house” (R., 15). 

Upon this state of the evidence the court directed the jury 
to return a verdict in favor of the appellee on the ground 
that the evidence failed to show that the waiver was pro¬ 
cured by fraud. The opinion of the court in directing the 
verdict will be found at pages 17, 18, and 19 of the record. 

It will be observed that the issue framed is as to whether 
the consent of appellant to the probate of the will was pro¬ 
cured “by means of the false representations alleged and set 
forth in the petition filed herein by said Josiah C. Cobb on 
the 15th day of December, 1923” (R., p. 10). Looking now 
to that petition we find the false representations alleged to 
have been made were in substance that the estate of the de¬ 
cedent did not exceed in value $300 and was insufficient or 
barely sufficient to pay the expenses of her last illness and 
interment (R., p. 4), and that the proceeds of the policies 
of insurance upon the life of Dr. Machinek, amounting to 
$10,000, had, on November 1, 1914, three years prior to the 
death of decedent, been by her placed “in the hands of said 
Chase, in trust to invest and manage the same and to pay 
to her the income therefrom and after her death to pay a 
certain debt which she owed amounting to several thousand 
dollars and to carry into effect certain promises she had 
made to another person, which said debt and promises re¬ 
main wholly unpaid and unperformed” (R., p. 6). 

The only testimony offered at the trial in support of these 
charges was that it was represented to appellant that the 
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estate “was very small and would not amount to hardly 
enough to bury her” (R., p. 14). In this connection the 
petition for probate of the will shows that the estate was of 
the “estimated value of about three hundred dollars ($300),” 
and that the funeral expenses and those incident to her last 
illness “will probably not exceed the sum of five hundred 
dollars ($500)” (R., p. 1), and this, the court states in its 
opinion (R., p. 18), was borne out by the final account of 
the executor. There was not one word of testimony as to 
when or under what conditions thoi $10,000 was turned over 
to appellee by the decedent or tending to show that it formed 
a part of her estate. The only testimony that can be said to 
remotely relate to the $10,000 was the alleged conversation 
appellant’s attorney testified to as having had with appellee 
in July, 1920, in which appellee is said to have admitted re¬ 
ceipt of the money and stated that he kept it because he 
thought he had a better right to it than anybody else because 
Dr. Machinek owed him more than that when he died (R., 

p. 16). 

In this posture of the case, irrespective of other questions 
of law involved, we respectfully submit that, as a matter of 
law, it was the bounden duty of the court to direct the jury 
to answer the issue in the negative. 

II. 

The Law. 

Assuming that the Probate Court had jurisdiction to in¬ 
quire into the question as to whether appellant’s consent to 
the probate of the will had been procured by fraud upon a 
petition filed nine years after the admission of the will to pro- 
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bate, nearly seven years after the first and final account had 
been passed and approved by the court, and nearly nine years 
after appellant’s right to caveat the will had expired (Code, 
Sec. 137), nevertheless, we submit, the court should not have 
entertained the petition, first, because it shows on its face 
that appellant had been guilty of such gross laches as to dis¬ 
entitle him to any relief ( Wood v. Carpenter, 101 U. S., 135; 
Pairo v. Pairo et al., XXIV Wash. Law Rep., 822, 824; Lup- 
ton v. Janney, 13 Peters, 381); second, because “when the 
executor’s administratiomhas been concluded—that is to say, 
when his final accounts have been approved and the balance 
of the estate remaining in his hands has been turned over to 
the parties entitled thereto—the statute of limitations (three 
years in this jurisdiction) begins to run against all persons, 
not laboring under a disability, who claim that the estate has 
not been fully accounted for, or that it has been wasted by 
negligent or careless administration” (Darling v. Birney, 54 
D. C. App., 318, 324, citing Clarke v. Boorman’s Executors, 
18 Wall., 493, 509; 21 L. Ed., 904); third, because the pe¬ 
tition fails to show any interest on the part of appellant in 
the $10,000. The petition alleges that the fund was turned 
over to appellee in trust “to invest and manage the same and 
to pay to her (the decedent) the interest therefrom and after 
her death to pay a certain debt which she owed, amounting to 
several thousand dollars, and to carry into effect certain 
promises she had made to another person” (R., p. 6). No¬ 
where in the petition is it alleged that he was to be the bene¬ 
ficiary of or to share in the “trust fund” in any manner 
whatsoever. 

We submit that the only evidence of fraud in this case is 
that which apepars from the record to exist on the part of 
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the appellant and his counsel. The case evidences a lack of 
good faith on their part. The facts are simply these, as ap¬ 
pears from the cross-examination of appellant: Some time 
prior to February, 1923, Minnie Bailey, a sister of appellant’s 
counsel, instituted a suit against appellee to recover the 
$10,000 which is the subject-matter of these proceedings. On 
that day, in response to a letter from appellant’s counsel, ap¬ 
pellant went to his apartment, where he met Miss Bailey 
for the first and only time. Bailey wanted him to testify 
in behalf of his sister in the suit which she had instituted 
against appellee. He did not do this because Bailey later 
told him he need not come, as the suit would be dismissed. 

Subsequently, about six months later, he was in Bailey’s 
ollice and Bailey advised him to institute this suit. This was 
done under an agreement whereby Bailey employed Mr. 
Wampler to file this suit and presumably paid him for so 
doing (at least appellant did not pay Mr. Wampler)—some¬ 
body was going to finance the litigation for him—and he was 
to divide up with Miss Bailey or possibly some one else. The 
agreement was in writing, but not produced at the trial (R., 
p. 15). 

The court in its opinion (R., pp. 18-19) says of this situa¬ 
tion: “* * * Even if it does not reach the degree of 

champerty, throws a great deal of suspicion upon the charge 
of fraud here * * 


m. 

Conclusion. 


There was no evidence offered at the trial which even 
tended to support the charges of fraud made against the 
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appellee, and the action of the trial court in directing the 
jury to answer the issue in the negative and subsequently 
dismissing the petition of appellant was right and should, 
therefore, be affirmed. 

Respectfully submitted, 

BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 

HUGH B. ROWLAND, 

Attorneys for Appellee. 
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